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The Needle and the Damage Done: Anesthesia Workpla ce Addiction

Defending the Addicted Anesthesiologist

pioid addiction remains a significant issue in éimesthesia workplace. While anesthesiologists mtigrs
from addiction to alcohol and other substancesdthg of choice for most anesthesiologists entering
treatment programs continues to be opioids.

Addiction to opioids and other substances putepastafety at risk and devastates anesthesiololysts,
families and professional careers. From a professiiability perspective, allegations that an dhesiologist
was under the influence of narcotics or other autsts while rendering care and treatment to argatie
significantly increases liability exposure to bttie individual anesthesiologist and the anesth@sietice group.

It is also important to note that nearly all praiesal liability insurance policies, including PPdlexclude
coverage for liability arising from substance abtid&’hile mere allegations of substance abuse doypitally
result in a denial of coverage, insurance carnarst make a case-by-case determination based spdiedic
allegations, facts and evidence. Making misrepitasems or false statements regarding substanceeatiuan
insurance application or recertification statenmaay also jeopardize the individual PPM policyholger
insurance coverage.

If allegations of substance abuse are ultimatebygm in a medical negligence lawsuit, the addicted
anesthesiologist may be faced with no insurancerage resulting in their personal assets beingsgto any
judgment from a lawsuit. Further, the addicted #ressologist may be faced with personally payirg th
considerable costs of defending a lawsuit.

Additionally, allegations of substance abuse ofesult in punitive or exemplary damage claims. Bumior
exemplary damages arise when the defendant’s mctietermined to have been intentional, willful Jiciaus,
wanton, fraudulent, or criminal. Nearly all professal liability insurance policies, including PPMa&so exclude
coverage for liability arising from punitive or erelary damage claints.

Anesthesia practice groups that employ an addexedthesiologist may also face significantly inseebliability
exposure in the event of a lawsuit with allegatiohsubstance abuse. In addition to the possilitigyindividual
addicted anesthesiologist may not have insuraneerage, the anesthesia practice group’s corposgetamay
be at risk due to punitive or exemplary damagerdai

Defending Substance Abuse in the Courtroom

While PPM'’s strict underwriting policies and guiishels have avoided most situations involving allexgyet of
substance abuse against PPM policyholders, theeeldeen a few cases in which PPM was faced wigh thi
difficult challenge. Lawsuits previously evalua@sidefensible often become impossible to defenchwhe
evidence of substance abuse is admitted. In tlaweecases, PPM has typically been forced to dattisuits it
would otherwise defend through trial.

“Plaintiff attorneys dream of representing clieimsnedical negligence cases in which there is exideof
substance abuse by a physician or other healtipcavéder,” according to Wade Willard, Claims Supsov.
“Even the slightest evidence that a physician aitheare provider was a substance abuser or unheénfluence
during the procedure is often enough to angerglared influence them to award huge sums of mon#yeto
plaintiff. Faced with the significant threat ofuay verdict that might exceed the available insaegpolicy limits,
PPM’s ability to defend an addicted anesthesiotdggsomes extremely difficult and costly,” addedlsvd.




Further, PPM’s experience has been that courtegaently willing to allow plaintiffs to presentigence of
substance abuse at trial. Even when the evidenabusie may have occurred years before or aftgardeedure
in question or stems from confidential and privddgcommunications between the anesthesia prowdkea a
counselor, psychologist or physician, courts hdvad plaintiffs to present this damaging evideta@uries.

However, as illustrated by the case below, evenwvdoairts have allowed plaintiffs to present evideot
substance abuse to a jury, PPM has been abledessially defend PPM'’s policyholders. Other casaseh
resulted in significant settlements driven by sabsé abuse allegations and the threat of run-awgygrdicts.

» A 42 year-old male underwent a bilateral inguirgdrtia repair under general anesthesia. Arms were
positioned and padded by a PPM insured CRNA arictalating nurse. Post-operatively, the patient
complained of right shoulder pain. The patient silredsupervising PPM insured anesthesiologist, CRNA
and anesthesia group. Plaintiff also sued the suargad the hospital. The plaintiff alleged improper
positioning resulted in a brachial plexus injunypdpital charts and subsequent treatment were not
consistent with the diagnosis of right shouldenp&lualified experts who fully supported the PPM
insured policyholders’ care were retained and Hseavas prepared for trial.

Five years after the procedure in question anchdutie pendency of this lawsuit, the CRNA was
caught abusing fentanyl. The anesthesia group tetetd the CRNA's employment, his nursing license
was suspended, and he entered a drug treatmemaproDuring the CRNA'’s deposition, he testified

he was not abusing fentanyl at the time of the gulace in question. No other witnesses testifietl tha
the CRNA exhibited any behavior that would sugdpestvas under the influence during the time period
surrounding the procedure. Plaintiff's counsel saghfaed the CRNA's employment and drug treatment
records in an attempt to show the CRNA was abusangotics during the time of the procedure.

Plaintiff amended his complaint to include allegas of negligent hiring and supervision against the
anesthesia group. Due to the conflicts that areserasult of the CRNA’s substance abuse, PPMheiai
separate defense counsel on behalf of all three piiglyholders. Over defense counsel’s objectiba, t
court ordered the CRNA to disclose his confiderdiad privileged communications with his treating
psychologist and drug counselor.

Plaintiff's last settlement demand prior to trighsv$5 million. With the consent of all PPM policyders,
PPM offered $150,000. Plaintiff rejected PPM’sIsetient offer and we proceeded to trial.

During trial, over defense counsels’ objections, ¢burt allowed the plaintiff's attorney to intramu
evidence of the CRNA's subsequent fentanyl abussplie the fact there was absolutely no evidence to
support plaintiff's allegation of substance abusgerdy the time period surrounding the procedure dat
the court allowed plaintiff's counsel to argue he jury that the CRNA was under the influence of
narcotics during the procedure in question. Defexgerts retained on behalf of the PPM insured
policyholders testified there was no evidence tRNE was abusing fentanyl during the procedure.
Defense experts testified further that the PPMcgbilblders met the standard of care and this type of
injury can and does occur absent negligence onfoafheny healthcare provider.

Following a two week jury trial, the jury returnadunanimous defense verdict on behalf of all PPM
policyholders and the other defendants. Plainpffealed the jury verdict and nearly two years ldter
appellate court upheld the unanimous defense teRRM paid a total of $676,633 defending this case

* A 53 year-old male underwent a cervical disk fusiotin instrumentation. During the procedure the
surgeon punctured the vertebral artery. When thd iPBured anesthesiologist was informed of the
complication he ordered typed and crossed bloogkrA&f significant delay, the PPM insured
anesthesiologist ordered uncrossed blood which aookher hour to receive. During this time the guati
lost about 2000 ccs of blood and hematocrit wasdhti be low. Due to a delay by the hospital, teed
was transfused nearly four hours after it was @deln the recovery room the patient did not fulgain
consciousness. The patient was transferred to enfztbility and admitted to its ICU. Later the e
was noted to have increased intracranial presswta dleeding intracranial colloid cyst. The patien
eventually experienced respiratory arrest and egpir

The patient’s wife sued the PPM insured anesthegist] the anesthesia practice group and the fabspit
The plaintiff alleged the PPM insured anesthesistdgll below the standard of care by failing to
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adequately treat decedent’s significant blood togerevent hypoxic/anoxic brain injury resulting in
death. Plaintiff's allegations against the PPM resuanesthesia group were for vicarious liabilegdd
on the alleged negligence of the PPM insured aasstlogist. The plaintiff alleged the hospital was
negligent for not having blood and blood produetsdily available and the significant delay in obitag)
blood for this procedure.

Qualified defense experts who supported the PPMré@usanesthesiologist’s care and treatment were
retained. During discovery, the PPM insured anastlagist disclosed to defense counsel that he was
addicted to narcotics. The PPM insured anesthagtleelf-reported to the licensing board, had his
medical license suspended, resigned from the asathpractice group and PPM canceled his insurance

policy.
During the PPM insured anesthesiologist’s depasititaintiff's attorney asked several questions
regarding his narcotic addiction. Upon advice afd¢ounsel, the PPM insured anesthesiologist refissed

answer those questions. Plaintiff's attorney fidehotion to compel the PPM insured anesthesiologist
answer the questions regarding his narcotic addcti

Prior to the court’s ruling on plaintiff's motiow tompel and upon advice of defense counsel, PPM
participated in a settlement conference with pifisnand the hospital. Based on the inflammatory
allegations of narcotics abuse and defense cosrsetluation that the court would allow evidence of
substance abuse to be admitted at trial, PPM dettie case for $1.5 million on behalf of both PPM
policyholders. The hospital reached a confidesidllement with plaintiffs.

Identifying the Addicted Anesthesiologist

As recently as 2005, the drug of choice for anesti@gists entering treatment programs was an dpwith
fentanyl and sufentanil topping the fsOther agents, such as propofol, ketamine, sothimpental and
lidocaine are less frequently abused but have dented abuse potentialAlcoholism and other forms of
impairment affect anesthesiologists at similarsatethose in other professiohdroximity to large quantities of
highly addictive drugs, the relative ease of dimgrsmall quantities of these agents, the highsstemvironment
in which anesthesiologists work, and exposure énvibrkplace are all factors that have been proptsedplain
the relatively high incidence of drug abuse amamegsthesiologists.

Changes in an addicted anesthesiologist's behawoifrequently noted. Therefore it is imperativat tihose
people most likely to observe the signs and symptohaddiction — i.e., the relatives, friends andorkers —
understand the disease and what to do if they stgpmlleague may have a problem. Early identificacan
prevent harm to patients and the addicted anesthgit®

Some of the changes typically observed in the aeldianesthesiologist include, but are not limited t
* Mood swings with periods of depression alternatutp periods of euphoria
» Increased episodes of anger, irritability, and iliyst
* Spending more time at the hospital, even when wutf d
* Volunteering for extra call
* Refusing relief for lunch or breaks
* Requesting frequent restroom breaks
» Signing out increasing amounts of narcotics or tjtias inappropriate for the given case
* Weight loss and pale skin

Other behavior patterns include charting the ussnaigent when in fact either an alternate agenooe at all
was administered; substituting a syringe contaitiivegy drug of choice for one containing salindag water;
always wearing long-sleeved shirts; rummaging thhosharps containers looking for residual drugdiscarded
syringes; and circumventing the security featufesutomated dispensing machirfes.
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Legal Issues

A number of legal issues arise when dealing witladdaicted anesthesiologist. The anesthesiologistig/h
reported to either the state licensing board dmsigian referral program faces several legal daass The
reported anesthesiologist should consult with legahsel because of the likelihood of suspensiod possible
revocation, of his or her medical license. In a@ddito actions taken against licensure, state] ked federal
authorities may institute criminal charges, inchgitharges for diversion of controlled substarices.

Failure to report an impaired colleague may be icened negligence and expose the individual aretitity that
becomes aware of the impairment to liability ifatient is injured. It is important to note that tagal
requirements and protections associated with playsimpairment are different from state to statglufe to
report an impaired colleague as required by law alsg result in disciplinary action against theiwabal and/or
entity. Most state laws provide immunity for indivials who report an impaired professional. Eacte $tas its
own laws regarding mandatory reporting and immurliggpically, the individual or entity reporting th@paired
professional is immune from civil suit as long las teporting is made in good-faith.PPM policyholders are
encouraged to consult with local counsel and PP wigard to their particular state law governiegarting
physician impairment and immunity.

Drug Testing

While still considered controversial, PPM encousageesthesia practice groups to implement workplacg
testing policies as part of an effective risk maamagnt plan. Policies include pre-employment tessugpicion-
based testing, and random testing of employees.

Some forms of testing are more controversial thitherg, but all involve some form of intrusion irzo
individual's personal privacy. All forms of testirstpould balance the goal of patient safety agairest
reasonable expectation of privacy.

Pre-employment testing is the least controversiad desting policy, especially when conducted as qfea
pre-employment physical examination. In reviewihg tases involving pre-employment testing, thetsour
rationale has been that the job applicants hagedka vested interest in a position than do tlabsady
employed. If applicants do not want to be testieey @are free to seek employment elsewhere.

Next to pre-employment testing, testing based asaeable suspicion that an employee is impairedhéers
widely accepted and endorsed by the American Haispiisociation and the American Medical Associatibn
Depending on state and federal law, hospitals #mgl @ntities may be required to drug test heatthpeoviders
when alerted to suspicious behavior. As noted ghavesthesia practice groups may face liabilityosxpe and
separate allegations of negligence if the groupimes aware of suspicious behavior by one of itdeyeps
and does not have a drug testing policy in plaB&l Rncourages anesthesia practice groups to deaetbp
implement their own drug testing policy.

Random testing of existing employees is the mostrowersial drug testing policy. Currently, statiie
twelve states prohibit random testing, but manthege statutes do not apply to testing of emplofie&ting
safety-sensitive job%.Absent constraints by statute, courts have uniforpheld random testing when the
employer established that positions involved werfetg-sensitive.

Zero Tolerance vs Impaired Physician Policies

Two options are available for addressing anestivesiiplace substance abuse by employees: a zZemaitce
policy that results in immediate termination orilepaired physician policy that attempts to arrafaye
assessment, treatment and potential return torttatige of anesthesia.

The Drug Free Workplace Act of 1988equires federal contractors to take specific messsto maintain a
drug-free workplace. This federal law emphasizesg desting not as a method of detection but deteere
Many businesses that do not have a governmentamtave implemented the same policies — including
pre-employment, reasonable suspicion, and randamtesting — to combat workplace substance abuse.

Under the zero-tolerance policies, violators doreoeive a second chance and are immediately tatednThe
rationale behind zero-tolerance policies is thedhof being terminated provides a potent detetcestibstance
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abuse and will prompt some substance abusers kdsfiefor their addiction. Given the significaigk to patient
safety and liability concerns posed by an impaaeesthesia provider, some anesthesia practice gtaye
implemented zero-tolerance policies.

Other anesthesia practice groups have implememtgdiied physician policies designed to assist eyags
rather than requiring immediate termination. Impdiphysician policies assist the impaired physitiagetting
into a treatment program, providing monitoring,dam drug tests and continued counseling follownceessful
completion of an inpatient treatment program.

Whether anesthesia providers should be allowedttoir to the practice of anesthesia after sucdessatment
remains controversial. Due to the significant fizkrelapse in addicted anesthesia providers, hesist practice
groups should require a letter from the treatindieéan physician who approves re-entry to the pcacof
anesthesia.

In cases where the treating addiction physiciareipgsoved the impaired anesthesia provider’s rereatthe
practice of anesthesia, it is imperative that dressa practice groups require the impaired anestpesvider to
remain under the treatment and supervision of dicadn physician, monitor the impaired anesthgs@vider
typically for a minimum of five years, and conduahdom drug testing.

PPM has a well-developed program for assisting pBhl¢yholders handling situations involving substan
abuse. PPM policyholders are encouraged to coRtalet if substance abuse is identified in the anssihe
workplace.
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Visit PPMRRG.com

PPM'’s updated website provides PPM policyholdeth wp-to-the-minute news, an events schedule and
access to our risk management newslefteesthesia & the Law. There is also a secure area on the
website for the exclusive use of our policyholdémnghis restricted area, policyholders have actess
archive ofAnesthesia & the Law, recommended forms and protocols, discussion papéerencing “hot
topics” in anesthesia and other timely risk manag@mmaterials. PPM policyholders should visit the
My PPMrrg area of the website to obtain their pees@assword.

ANESTHESIA & THE LAW —ISSUE 24



PREFERRED PHYSICIANS MEDICAL
RISk RETENTION GROUP, INC.
9000 West 67th Street

Shawnee Mission, KS 66202-3656

T 913.262.2585 « 800.562.5589
F 913.262.3633

NEWSLETTER EDITOR

Brian J. Thomas, JD

Senior Claims Attorney
Director of Risk Management

PPM the L AW

A RISk MANAGEMENT NEWSLETTER PREFERRED PHYSICIANS MEDICAL
Risk RETENTION GROUP, INC.

ISSUE 24

In This Issue

Opioid addiction and the challenges of defendingdired anesthesia providers remain a significauieisn
anesthesia. In this issue, we examine how addiatitime anesthesia workplace negatively impacts BRlility
to defend lawsuits. We also highlight some of PPtitallenges in defending addicted anesthesia peovid the
courtroom. Finally, we offer some risk managemetvice for implementing workplace substance abusieips
as an effective risk management plan.

Thanks for reading,

0

BrianJ.'_r__hﬁrﬁas, ditor

Note: The purpose of this newsletter is to providenmiation to policyholders and defense counsel régguptofessional liability issues. Risk management
analysis is offered for general guidance and ismended to establish a standard of care or taigedegal advice.
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